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RELATIONSHIP OF BUSINESS SUCCESS TO 
RIGHT TO DISABILITY BENEFITS 


In John Hancock Mutual Life Insurance Company v. 
Magers ({ 500,766), the Supreme Court of Arkansas discus- 
ses the purpose of disability insurance and the effect of busi- 
ness success of the insured upon his right to further disability 
benefits under his contract with the insurer. 


Statement of Facts 


The insured suffered an accident in 1933 and has been un- 
able to look after his extensive farming interests since except 
by employing a foreman, and through the assistance of his 
wife, a daughter, and a son-in-law. For a period of five years 
following his injury the appellant insurer paid him $150 per 
— ~ ag Ne _ — . aa issued to him. The — 

‘ : ant finally declined to make further payments, insisting that 
Please Route to: the insured was well able to take care of himself, and that his 
earnings and activities were such as thoroughly to demonstrate 

the fact that he was not totally disabled. 


Earnings of Insured 


From his bank account offered in evidence, it appears that 
the insured’s earnings have been phenomenal. He explains 
that there had gone into this account the $9,000 he collected 
from appellant, about $4,000 from the Agriculture Adminis- 
tration; $6,000 from the sale of 40 acres of land; $3,000 from 
17 acres of land sold; $7,000 from 64 acres sold. There was 
also another tract of land for which he received $3,000. Other 
insurance companies paid him in all $6,500. The insured testi- 
fied, however, that his income tax report shows a loss of 
$1,000 in 1938, 


Employees of Insured 


In addition to share-croppers, the insured employs day 
labor. Prior to his injury he was the first out on the farm 
in the early morning and the last to leave at the end of the 
day; he made up his own payrolls, paid off his men, took his 
cotton samples to markets and sold his cotton. All the enter- 
prises in which he was interested received his personal atten- 
tion. He had no foreman. Now someone else always gathers 
his cotton samples; the buyers come to him to purchase his 
cotton; his foreman makes up the payroll for labor and the 
hands are paid off at some store. He signs one check only for 
the total amount, having to forego attention to details. During 


all this period he has not been known to have performed any 
and return to: kind of labor. 


Purpose of Disability Insurance 


In affirming a judgment for the insured to recover dis- 
ability benefits, the court states that insurance to compensate 
disability is not insurance upon one’s business, but is a guaranty 
of continued personal fitness. The insurance contract is not 
discharged merely because the insured may be able to hire 
a substitute or proxy. 
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% FIREANDCASUALTY 


Coverage of Indemnity Policy—An indemnity company was 
held not liable for the defense of actions brought against 
the insured for deaths occurring after the completion of 
the work done, where the general coverage of the policy 
applied only during the prosecution of the work. (Hutchin- 
son Gas Co. v. Phoenix Indemnity Co., Minn, Supreme Ct.) 

¥ 300,203. 


Privity of Contract.—The defendants could not deny liability 
for damages sustained when a gas stove exploded because 
of improper installation, on the ground of no privity of con- 
tract, where it was shown that the plaintiff’s position in the 
household as daughter of the purchaser entitled her to be 
a party in interest. (McGuire v. Dalton Co. Inc., La. Ct. 
App.) . . .§ 300,200. 


Question of Ownership.—The attempt of an insurer to deny 
recovery on a fire policy because the insured entered into 
an agreement with the housing authorities before the fire, 
to sell the property within a certain time if the offer was 
accepted, failed because the insured did not change his 
status as the absolute and legal owner of the insured prop- 
erty so far as the insurer was concerned. (Rosenbloom v. 
Maryland Insurance Co., N. Y. Supreme Ct., App. Div.) 

{ 300,202. 


Leaking Gas.—A gas company was guilty of actionable negli- 
gence where it permitted gas to escape, after negligently 
failing to discover and remedy the condition on numerous 
occasions. (Memphis Power & Light Co. v. Cox, Tenn. Ct. 
App.).. .§ 300,201. 


Conclusiveness of Jury’s Findings.—In an action to recover on 
a fire insurance policy, the acceptance by the jury of testi- 
mony by one of the plaintiff’s witnesses who examined the 
property immediately after the fire, completely refuting the 
insurer’s evidence that the fire was of incendiary origin, 
was sufficient to award a verdict, which was conclusive in 
this connection. (London Assurance Corp. v. Brown, Tenn. 


Ct. App.). . . 7 300,198. 


Violation of City Ordinance.—A city is liable for injuries sus- 
tained as a result of an explosion caused by use of red fire 
powder in the city streets in connection with a parade in 
which city officials, who had the duty to keep the streets 
in a reasonably safe condition, had knowledge and par- 
ticipated. (Smith v. City of Albany, N. Y. Supreme Ct., App. 
Div.) . . . J 300,199. 


Reversible Error.—The failure of a trial court in refusing to 
permit the jury to pass upon the question of destruction of 
the value of goods and furniture in a suit on a fire policy 
was sufficient grounds for reversal. (Century Insurance Co., 
Ltd. of Edinburgh, Scotland v. Hogan, Tex. Ct. Civ. App.) 

7 300,204. 


% NEGLIGENCE » 
(Other than Automobile) 


Collapse of Bleacher.—Plaintiffs were injured when the bleachers 
on which they were standing, for the purpose of having a 
class picture taken, collapsed. Since there was no allega- 
tion in the complaint that defendant city either owned, 
constructed or maintained the bleachers or that any of the 
city officers had the control or custody thereof, the com- 
plaint failed to state a cause of action. (Connor v. Meuer, 


Wis. Supreme Ct.).. . 400,847. 


Airplane Collision—The owner of an aircraft used for the 
purpose of taking passengers for hire on “local flights” is 
liable for the negligence of the pilot of the aircraft result- 
ing in a collision during a flight, where there was evi- 
dence that a general understanding existed between the 
owner and pilot whereby no special permission from the 
owner was necessary for each flight, as the facts created a 
principal and agent relationship between them. (Bright v. 
Price, Tenn. Ct. App.)...§ 400,863. 


November 21, 1939 


Stores and Shops.—Plaintiff was injured while in an establish. 
ment operated by defendant as a combination restaurant 
poolroom and saloon. The defendant’s plea of contributory 
negligence was without merit, as the evidence showed that 
plaintiff did not know of the dangerous condition created by 
the removal of the movable steps that caused plaintiff's 
injuries. (Fischer v. Dufresne, La. Ct. App.).. .] 400,854. 


Fall of Girder.—Plaintiff, while walking along a cinder path 
on the side of a railroad right of way, was struck and in- 
jured by a large wooden girder which was thrown or 
dropped from defendant’s overhead bridge by employees of 
defendant. The evidence showed that plaintiff was walking 
along a well worn pathway which had been used by the 
public for a number of years and under such circumstances 
defendant owed a duty to plaintiff to watch out for him 
and for members of the public who might be using such 
pathway. (McDaniels v. Terminal R. R. Ass’n of St. Louis, 
Ill. App. Ct.).. . 400,858. 


Fall While Descending from Car Platform.—There was suffi- 
cient evidence presented to warrant the jury in finding that 
a step on one of the defendant’s street cars moved upward 
as she alighted, causing her to fall and sprain her knee. 
(The Louisville Railway Company v. Lowe, Ky. Ct. App.) 
7 400,868. 


Fall of Flowerpot.—Plaintiff sustained personal injuries when 
a flowerpot fell to the rear yard from the window ledge of 
a tenant’s apartment in defendant’s apartment house and 
struck plaintiff on the cheek. On appeal the complaint was 
dismissed as there was no evidence that plaintiff's injuries 
were caused by any negligence of the landlord. (Alexander- 
son v. Brooklyn Trust Co., N. Y. App. Div.).. 400,859. 


Fall of Flag Pole.—Plaintiff’s son was instantly killed, while 
upon the school grounds of defendant school district, by a 
falling portion of the flag pole located on the school grounds. 
Plaintiff's contention that the flag staff and its immediate 
environs constituted a “public building” as that term is 
used in the “safe place” statute, was without merit, and 
the trial court properly sustained defendant’s demurrer. 
(Lawver v. Joint Dist. No. 1, Wis. Supreme Ct.).. { 400,848. 


Playround Slide.—Plaintiff, a child of nine years, was injured 
by catching her hands in a part of a slide placed in a city 
park for the entertainment of children. The evidence estab- 
lished the negligence of the city employees, for which de- 
fendant was liable, as, in maintaining the park, it was 
performing a governmental function. (Grinde v. City of 
Watertown, Wis. Supreme Ct.)... 400,849. 


Blisters.—Plaintiff sued to recover for injuries caused by the 
consumption of a part of a bottle of a beverage manufac- 
tured by defendant. Plaintiff testified that the liquid caused 
blisters in her mouth. On appeal the trial court’s action 
in denying plaintiff a recovery was affirmed because the 
proof lacked plausibility. (Koh/man v. Jefferson Bottling 
Co., Inc., La. Ct. App.). . . | 400,873. 


Hospitals.—Plaintiffs, husband and wife, sought to recover 
damages for injuries sustained by the wife as a result of 
the alleged negligence of defendant's servant in failing to 
take a complete X-ray picture of plaintiff's injured leg. 
In the absence of a policy of non-liability for charitable 
hospitals, the trial! court correctly submitted the case to 
the jury on the basis of the ordinary rules of agency. 
(Welch v. Frisbie Memorial Hospital, N. H. Supreme Ct.) 

7 400,857. 


Window Washer Injured.—Plaintiff was given hoard and room 
at a home operated by defendant. Plaintiff was assigned 
to wash some second floor windows and while standing 
on the window-sill outside of one of the windows, he fel 
to the sidewalk and sustained the injuries for which he sued. 
The trial judge erred in leaving the defenses of assumption 
of risk and contributory negligence to the jury, since plain- 
tiff, in order to recover, needed only to prove that defend- 
ant violated an applicable statute and that such violation 
was the proximate cause of his injuries. (Osborne v. The 
Salvation Army, U.S. C. C. A., 2nd C.).. .9 400,861. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Licensee Injured.—Plaintitf sustained injuries as the result of 
a fall caused by the rotten and decayed condition of the 
flooring on the porch of premises owned by defendants. 
Since the evidence showed that plaintiff was a licensee, de- 
fendant owed him no duty to keep the premises in repair 
and the trial court properly sustained defendant’s exception 
of no cause of action. (Mills v. Heidingsfield, La. Ct. App.) 

q 400,872. 


Pedestrian Killed.—Plaintiffs sued for the wrongful death of 
decedent, who was struck and instantly killed by a freight 
train owned and operated by defendant. Decedent was not 
on the tracks when the fireman first observed or discovered 
him, but he was only two steps away and moving in the 
direction of the train with his head turned away from the 
train. Under such circumstances the failure of the fireman 
to warn decedent of the approach of the train was negli- 
gence. (Browne v. Texas & Pacific Ry. Co., La. Ct. App.) 

q 400,871. 


Tenant’s Wife Injured.—Plaintiff brought an action for in- 
juries sustained as the result of a defective screen in the 
back door of premises owned by defendant. Since by stat- 
ute it was not the duty of the lessee to repair the doors 
of the leased premises, it remained the duty of the landlord, 
and, accordingly, plaintiff’s allegations that defendant was 
negligent in failing to keep the screen door in repair set 
out a cause of action. (Bradley v. Yancy, La. Ct. App.) 

{ 400,870. 


Minor Drowned.— Plaintiff sought to recover damages against 
defendant city, for the drowning of his minor child. Plain- 
tiff alleged that there was a heavy rain causing water to 
pond around a certain sewer in defendant city, and that the 
plaintiff’s child, while playing in the water was washed into 
the sewer and drowned. Plaintiff alleged that the size of 
the sewerage inlet caused the damage. The petition was 
properly dismissed on demurrer, as the municipality was 
not liable for damages to persons resulting from the judg- 
ment on the part of the authorities in locating or planning 
a general system of drainage for the city. (Rogers v. City 
of Atlanta, Ga. Ct. App.) . .7 400,875 


Minor Injured.—Plaintiff, an eight-year-old boy, sued for in- 
juries resulting from a fall into a hole or pit on premises 
owned by defendant. The evidence tended to show that 
the boys of the neighborhood were repeatedly told not to 
play in the yard, and that they were “chased out” whenever 
found to be playing there. Since plaintiff was on the 
premises by permission, for his own convenience, his status 
was that of a bare licensee. Since the evidence showed that 
defendant was not guilty of any affirmative negligence, the 
action was dismissed on appeal. (Donohue v. Erte County 
Savings Bank, N. Y. App. Div.). . .7 400,860. 


Customer Injured.—Plaintiffs, husband and wife, sued for in- 
juries received while the wife was being fitted to a girdle 
or corselet by one of defendant’s employees. The employer 
extended an assurance and guaranty that reasonable care 
would be used in fitting and the jury was informed fully as 
to the transaction and the results. It was for the jury to 
draw the inference of care or negligence and on appeal its 
judgment was affirmed. (Welch v. Enright, N. Y. App. Div.) 

{ 400,851. 


Bicyclist Injured.—Plaintiff brought an action to recover dam- 
ages for injuries sustained while riding a bicycle when he 
ran into a pile of black top on the edge of a driveway in 
a public park maintained by defendant city. The city was 
not liable because those employees charged with the care 
of parks were performing a governmental function, and 
there is no statute imposing liability on the municipality for 
their negligence, and no liability exists in absence of such 
Statute under the common law. (Kernan v. City of Eau 
Claire, Wis. Supreme Ct.) 400,850. 


Municipality’s Liability.— Plaintiffs, husband and wife, brought 
an action for damages for injuries sustained by the wife 
when she fell while walking on a sidewalk in defendant 
city. The trial court properly dismissed the action as the 
defect was not of such a nature as to make the condition 


dangerous, the sidewalk being reasonably safe for pedes- 
trians using ordinary care and prudence. (Jones v. City of 
Baton Rouge, La. Ct. App.).. .§ 400,853. 


Product Liability —Plaintiff brought an action for damages 
alleged to have been sustained by drinking a portion of a 
bottle of a beverage, bottled by defendant, which contained 
particles of glass. Defendant’s contention that the evidence 
was not sufficient to sustain the verdict for plaintiff was 
without merit, since plaintiff by showing the presence of 
the glass in the bottle at the time when he drank it made 
out a prima facie case, and the burden was upon defendant 
then to show that it was not there when the bottle left his 
possession. (Coca-Cola Bottling Co. of Southeast Ark. v. 
Spurlin, Ark. Supreme Ct.).. .§ 400,862. 


Building Owner’s Liability —Plaintiff was acting as a volunteer 
saleslady for a rummage sale conducted by a church in a 
building owned by defendant. In attempting to find a 
lavatory she fell down the cellar stairs and sustained the 
injuries for which she sued. Under the circumstances her 
conduct constituted contributory negligence barring re- 


covery. (Plahn v. Masonic Hall Bldg. Ass’n, Minn. Supreme 
Ct.). . .§ 400,856. 


Last Clear Chance.—It is a requirement of the doctrine of last 
clear chance that the peril of the party who relies upon it 
be inescapable or that he be oblivious to it. (Stewart v. 
Capital Transit Co., U. S. Ct. of App., Dist. of Col.).. 
{ 400,855. 


Landlord and Tenant.—Plaintiff brought an action against her 
landlord for damages alleging that she fell when the steps 
to the house she rented from defendant gave way due to 
their rotten and decayed condition. Since plaintiff had full 
knowledge of the defective condition of the steps and could 
have used other steps with little or no inconvenience and 
have avoided any injury, her own negligence barred recov- 
ery. (Wright v. Jones, La. Ct. App.)...J 400,869. 


Contributory Negligence.—A pedestrian who was struck by a 
railroad train while crossing the tracks at an unauthorized 
place was held guilty of contributory negligence as a matter 
of law because he knew a train was due. (Southern Railway 
Co. v. Parkman, Ga. Ct. App.). . 400,874. 


Insufficiency of Pleading.—The failure of an injured party to 
show the extent of his damage, how the injury occurred, 
and the proof upon the issue as to the way and manner he 
was injured, was sufficient ground for a peremptory in- 
struction for the defendant. (Willis v. Barber, Ky. Ct. App.) 

7 400,867. 


Res Ipsa Loquitur.—Plaintiff was employed as a steel worker 
on the remodeling of a certain building. While at work 
he was struck by a brick and sustained the injuries for 
which he sued defendant sub-contractor on the theory that 
he was engaged in the brick work and that his servants 
negligently caused the injury. The doctrine of res ipsa 
loquitur was not applicable as the evidence showed that de- 
fendant was not in exclusive control of the building. 
(Vandergriff v. Willett, Tenn. Ct. App.) . . J 400,866. 


Malpractice.—Plaintiffs, husband and wife, sued defendant for 
malpractice alleging that defendant, while performing an 
operation on the wife, left a surgical instrument in her 
abdomen when he closed up the incision. The trial court 
properly denied defendant’s motion for directed verdict, as 
there was evidence from which the jury could have found 
that defendant had been guilty of actionable negligence in 
performing the operation. (Skelton v, Ellison, Tenn. Ct. 
App.) . . .{ 400,865. 


Directed Verdict.—Plaintiffs, husband and wife, sued for in- 
juries sustained by the wife as the result of drinking a 
beverage manufactured by defendant that contained a stick 
an inch and one-half long and about the size of a lead 
pencil at one end. In view of the testimony of plaintiffs’ 
X-ray expert, that he took some X-ray pictures of plaintiff 
and that there was no foreign object found in her throat 
and system, the directed verdict for defendants was proper. 
(Eppy v. Chattanooga Coca-Cola Bottling Co., Tenn. Ct 
App.).. J 400,864. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Wrongful Death.—Plaintiffs brought an action for wrongful 
death, and at the conclusion of the evidence the court in- 
structed a verdict in favor of defendant. Since the facts 
and circumstances in evidence wholly failed to establish 
with any reasonable certainty the manner in which the acci- 
dent occurred, a jury would not be authorized to presume 
that it resulted from defendant’s negligence, and therefore 
the trial court properly instructed the jury to return a verdict 
for defendant. (Webester v. Henwood, Trustee, St. Louis 
Southwestern Ry. Co. of Tex., Tex. Ct. App.).. .¥ 400,852. 


* LIFE x 


Misrepresentations in Application.—In answer to the question 
in an application for insurance, the applicant represented 
that he had never had syphilis. The subsequent discovery 
that he did have syphilis was held to void the policy, the 
misrepresentation being material to the risk. (Business 
Men’s Assurance Co. of America v. Conley, Ky. Ct. App.) 

§ 500,739. 


Change of Beneficiary.—A change of beneficiary was held to 
have been effected where the insured apprised the insurer 
of his desire to change the beneficiary and attached a memo- 
randum to that effect to the policy itself. (Pikeville National 
Bank & Trust Co. v. Shirley, Ky. Ct. App.). . . 500,740. 


Effect of Disqualification of Beneficiary—The legal disqualifi- 
cation of a beneficiary gave the administrator of insured’s 
estate the right to the proceeds of a life insurance policy, 
where, despite the fact that insured became involved in a 
quarrel, he could not reasonably have anticipated the con- 
sequences that followed, thus making the cause of death 
accidental within the meaning of the policy. (National Life 
& Accident Insurance Co. v. Reese, Adm’r, Okla. Supreme 


Ct.).. $500,764. 


Vesting of Rights Under Benefit Certificate —A beneficiary’s 
rights under a fraternal benefit certificate become vested 
upon the death of the member, and may thereafter be as- 
signed. (Standard Discount Company, Inc. v. Polish Women’s 
Alliance of America, Ill. App. Ct.).. 500,759. 


Beneficiary Misdescribed.—W here the beneficiary was misde- 
scribed due to an error of the insurer’s agent rather than 
any misunderstanding on the part of the insured, the named 
beneficiary became invested with the proceeds of the policy 
upon the death of the insured. (National Burial Insurance 


Co. v. Vandergriff, Tenn. Ct. App.). ..§ 500,758. 


Change of Beneficiary——Where a policy makes no provision 
for change of beneficiary, insured and insurer can make a 
supplemental contract granting the right to change the 
beneficiary. (Carter v. Mottern, Tenn, Ct. App.). . . 500,757. 


Time Right to Disability Benefits Accrues.—Disability benefits 
commence after the receipt of notice by the insurer and not 
before, regardless of when disability began. (Hermann v. 
Aetna Life Insurance Company, U. S. Dist. Ct., S. D. N. Y.) 

{ 500,767. 


Permanent Disability.—Death from adhesions is not substantial 
evidence that the deceased was permanently disabled at the 
time his policy lapsed, since adhesions are curable in most 
cases with proper surgical treatment. (United States v. 


Marsh, U. S. C. C. A., 4th C.).. $500,744. 


Evidence of Disability—Where evidence presented does not 
conclusively show total and permanent disability, it is error 


to direct a verdict for the insured’s administrator. (United 
States v. Brown, U. S. C. C. A., 4th C.) q 500,742. 


Time of Disability—On rehearing, a decision in favor of the 
insurer in a suit on war risk policies was reversed in part 
because it was discovered that one policy lapsed later than 
was thought, and there was evidence which would have 
justified a jury in finding that the insured was disabled 


before the lapse occurred. 


United States, 
u.3 © © A, 6th C) 


(Fleming v 
7 500,751. 


Disability Benefits—The fact that insured, once adjudicated 
insane and later released, reentered the real estate business 
was by no means conclusive of the nonexistence of total 
and permanent disability so as to defeat his claim for dis- 
ability benefits. (Daniel v. Mutual Life Insurance Co. of 
N. Y., U. S. Dist. Ct., E. D. Tenn.). .. 500,748. 


Accidental Death Benefits.—Accidental death benefits were 
payable, where the insured was struck and consequently 
hit his head on a concrete floor, because death was produced 
as a result of accidental means within the meaning of a 
supplemental accidental death benefit agreement. (Seaboard 


Life Insurance Co. v. Murphy, Tex. Supreme Ct.). . .§ 500,768, 


Total Disability —Ability to perform light housekeeping pre- 
cludes recovery where it is necessary to prove total dis- 
ability. (Wyckoff v. Metropolitan Life Insurance Co., Ill 
App. Ct.)...9 500,754. 


Non-payment of Premiums.—An insurer was within its rights 
in declaring a forfeiture for non-payment of premiums when 
proper notices were sent the insured and no reply or pay- 
ment was received. (Harrell v. Bankers Mutual Life Co. of 
Freeport, Ill. App. Ct.). . ._§ 500,755. 


Membership in Mutual Benefit Association.—An insured was 
held not to have become a member in a mutual benefit as- 
sociation when the certificate issued by the association was 
procured by the beneficiary named therein, and no agency 
relationship was established between the beneficiary and 
the insured. (Foreman v. Great United Mutual Benefit As- 
sociation, Ill. App. Ct.).. § 500,753. 


Double Indemnity.—In an action to procure double indemnity 
for accidental death, a directed verdict should have been 
given for the insurer because the injury to the insured’s 
hand did not cause her death solely and independently of 
all other causes. (Mutual Life Ins. Co. of N. Y. v. Loeb, 
U.S. C. C. A,, 5th C.)...9 500,741. 


Application of Accumulated Reserve.—A policy which had 
lapsed for nonpayment of premiums was deemed auto- 
matically extended for its full face value for a period ex- 
tending beyond the date of death where the accumulated 
reserve was sufficient for that purpose. (Dominique v 
Liberty Industrial Life Insurance Co., La. Ct. App.) 
q 500,749. 


Computation of Reserve.—Plaintiff was not entitled to judg- 
ment on the pleadings, where computation of the reserve 
value of a fraternal benefit certificate was based upon only 
the amount of premium due for life insurance. (Lear v 
Woodmen of the World Life Insurance Society, La. Ct. App.) 

{ 500,752. 


Cancellation.—Reinstatement of cancelled policies was denied 
when the evidence showed that the insured failed to make 
timely objection to the cancellation but, on the contrary, 
affirmed the cancellation by seeking the return of unearned 
premiums. (Vann v. Bankers Life Co., U. S. C. C. A., 4th 
C.).. $500,746. 


Reinstatement of Policy.—Compliance with an offer of an in- 
surer to reinstate a lapsed policy completes the contract of 
insurance and an injury thereafter suffered is covered by 
the contract. (Reed v. Vermont Accident Insurance Co., 
Vt. Supreme Ct.). . .{ 500,738. 


Tuberculosis.—Where there was no evidence upon which to 
base a conclusion that tuberculosis was so far advanced at 
the time the insured’s policy lapsed as to constitute total 
and permanent disability, the insurer’s motion for directed 
verdict should have been granted. (United States v. Watson, 
U.S. C. C. A, 4th C.)..- 500,745. 


Fire as Accidental Means.—Insured can recover under the 
double indemnity provisions of an accident policy where 
his clothing caught fire and his death resulted from this 
primary cause. (Leal v. Metropolitan Life Insurance Co., 
Ill. App. Ct.). . .¥ 500,761. 

Accidental Injury.—An injury was not accidental within the 
meaning of an accident policy where the insured pushe 
his car to get the motor started and suffered a hernia, be- 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—Continued 


cause the injury was the natural result of the intentional 
act of the insured. (Provident Life & Accident Insurance Co 
v. Wallace, Tenn. Ct. App.). . .§ 500,760. 


Ruptured Gall Bladder.—Whether the insured’s death by 
peritonitis following a ruptured gall bladder was caused 
by falling against a door jamb was a question for the jury 
when the beneficiary of the policy sued upon made out a 
prima facie case. (Nelson v. Business Men’s Assurance Corp. 


of America, U. S. C. C. A., 7th C.).. 7 500,750. 


Waiver—A fraternal benefit association which customarily 
permitted the payment of dues in arrears without suspension 
or forfeiture was held liable under a benefit certificate where 
the member’s dues were not paid until almost one month 
after the proper date. (Harris v. Sovereign Camp of 
W. O. W. Inc., Ill. App. Ct.). . .{ 500,756. 


Directed Verdict.—A directed verdict in favor of the government 
in a war risk insurance case was properly denied when the 
evidence strongly suggested that the insured was per- 
manently and totally disabled at the time he ceased paying 
premiums. (United States v. Fitch, U. S. C. C. A., 4th C.) 

. $500,743. 


Examination of Insured.—The Circuit Court of Appeals, hav- 
ing jurisdiction of appeals only where taken from final 
judgments, must dismiss an appeal from an interlocutory 
order permitting an insurer to make a physical examination 
of the insured. (Bowles v. Commercial Casualty Ins. Co., 
U.S. C. C. A. 4h C.). . . FSG 747. 


Inability to Work.—Where disability benefits depended upon 
the insured’s inability to engage in any occupation for hire, 
this inability was shown by evidence of the insured’s ir- 
rationality as a result of an operation removing a brain 
tumor. (Weisser v. The Travelers Insurance Co., N. Y. App. 
Div.) ..{ 500,769. 


Jury Question.—The question as to whether there were mis- 
representations in the insured’s application, and all in- 
cidental questions relating thereto, were properly submitted 
to the jury for their consideration and determination. 
(Grevbar v. Metropolitan Life Ins. Co., Ill. App. Ct.) 

{ 500,763. 


Instructions to Jury.—On rehearing, the trial court’s instruc- 
tion was sustained to the effect that by a failure of the 
insurer to act with due diligence and dispatch with respect 
to the declining or granting of the reinstatement of a lapsed 
policy, the policy may become impliedly revived as a matter 
of law. (National Life & Accident Insurance Co., Ala. Su- 
preme Ct.).. | 500,762. 


Question of Fact for Jury—Where the evidence was conflict- 
ing as to whether or not insured had made any fraudulent 
representations in his application for insurance, a fact 
question was presented for determination by the jury. 
(Gionarosso v. Metropolitan Life Insurance Co., Ill. App. Ct.) 

{ 500,765. 


*% AUTOMOBILE 


Automobile Public Liability Policy—The liability of the in- 
surer under a public liability policy extends to those using 
the vehicles covered both in the business of the assured 


and with its permission. (Newton v. Employers Liability 
Assurance Corp., Ltd., U. S. C. C. A., 4th C.)... 701,675. 


Subrogation Rights of Insurer—When an insurer of an auto- 
mobile pays the amount of a claim to the insured’s ad- 
ministrator and has subrogation rights through both the 
policy and the administrator's receipt, it is entitled to re- 
cover the amount, less salvage, after the administrator 
recovers damages for the car from the wrongdoer. (Na- 
ttonal American Fire Insurance Co. v. Robinson, Tenn. Ct. 
App.) 1 701,714. 

Settlement of Claims.—The voluntary settlement of claims by 
one who had a good legal defense thereto does not give 
that person a right to equitable relief against the one actual- 


ly liable. (McCarthy Freight System, Inc. v. Durand, R. I 
Supreme Ct.). § 701,690. 


Insurance Policy Construed.—Where a policy issued by defend- 
ant contained a “no action” clause prohibiting third parties 
from bringing action against the insurer prior to a final 
determination of the insured’s obligation, and the insured 
had become bankrupt and been dissolved, the injured party 
could not specifically enforce the contract against the in- 
surer. (Hagerhorst v. Indemnity Ins. Co. of N. A., U. S 
Dist. Ct., E. D. Mo.). . . 701,694. 


“a Coverage.—A contractor’s public liability policy covers 

a loss sustained by reason of a collision between an auto- 
mobile and a horse which an employee of the insured had 
negligently allowed to wander on the highway. (Biwabil 
Concrete Aggregate Co. v. United States Fidelity & Guaranty 
Co., Minn. Supreme Ct.).. .{ 701,698. 


Release Executed under Mutual Mistake—A release executed 
under mutual mistake as to the extent of plaintiff’s injuries 
will be set aside where it subsequently appears that the 
injuries were considerably worse than had appeared at first. 
dooreos Lines, Inc. v. Mains, U. S. C. C. A., 10th C.) 


Disclaimer of Liability —Insurer held justified in disclaiming 
liability under an accident policy where the death of the 
insured did not follow within thirty days after the accident 
causing death, as such was a condition precedent to the 
insurer’s liability under the policy. (Hickey v. Washington 
National Ins. Co., Ill. App. Ct.).. 701,688. 


Right of Way.—Where there was no showing that a traffic of- 
ficer had given plaintiff a signal to proceed, the court did not 
err in refusing to charge the jury that plaintiff could assume 
that defendant would obey traffic signals and yield the right 
of way. (Gustely v. Bowman, Ohio Ct. App.) . $701,699. 


Wrong Side of Road.—Jury’s finding in favor of plaintiff, who 
contended that defendants’ truck was driven on the wrong 
side of the road and thereby collided with the car in which 
plaintiff was riding, held supported by the evidence. (Smith 
v. Carter, Ill. App. Ct.). . .§ 701,689. 


Turning to Left.—Plaintiff was not negligent in turning his 
motorcycle to the left in an attempt to avoid a collision 
with defendant’s car which was coming toward him on 
his side of the road when he realized that the driver of 
that car was looking in another direction and not paying 
attention to traffic on the road. (Pitcher v. Daugherty, Md 
Ct. App.)...¥ 701,706. 


Defect in Highway.—Accident resulted when the car of one 
plaintiff's decedent swerved to the wrong side of the high- 
way when he attempted to disengage a wheel from a rut 
in the road and collided with the car in which the other plain- 
tiffs were riding. (Crane, Adm’x v. State of New York, N.Y 
App. Div.) . .f 701,695. 


Injury of Patient in Ambulance.—Conflicting evidence was de- 
cided in favor of defendant where plaintiff claimed to have 
received injuries while being transported in defendant's 
ambulance by being thrown against the glass door of the 
ambulance as it turned into the grounds of a hospital at 
excessive speed. (Moch v. McCook Funeral Home, Inc., La. 
Ct. App.).. 701,709. 


Switching Engine—Where defendant’s train, which was en- 
gaged in switching operations, suddenly appeared in front 
of plaintiff’s car, without warning, the court did not err 
in finding that plaintiff was free from negligence and that 


defendant’s negligence caused the collision. (Missouri 
Pacific R. R. Co. v. Richey, Ark. Supreme Ct.)...§ 701,719. 


Extent of Damage to Car.—Defendant insured plaintiff against 
loss to his car caused by upset or fire where such loss so 
damaged the car that it could not be restored to its condi- 
tion prior thereto by repairs. Where it is shown that after 
plaintiff’s car upset and burned, it could have been repaired 
and that defendant offered to make such repairs, plaintiff 
could not recover under the policy. (General Exchange Ins. 


Co. v. Norville, Ark. Supreme Ct.)...§ 701,717. 
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AUTOMOBILE—Continued 


Railroad Crossing Collision—Where plaintiff drove his car 
into the side of a low box car which was part of defendant’s 
train that was moving across the highway at the time plain- 
tiff approached, the court was warranted in finding against 
plaintiff and in holding that defendant had not been guilty 
of any of the acts of negligence charged. (Miles v. American 


Steel Foundries, Ill. App. Ct.). . 701,685. 


Train Unable to Avoid Collision—A train engineer has the 
right to assume that a motorist approaching a crossing will 
stop and he is not liable when, after realizing that the 
motorist does not intend to stop, he applies the brakes 
on the train but is unable to avoid the collision. (Eggleston 
v. Louisiana & Arkansas Railway Co., La. Ct. App.) 

q 701,710. 


Care in Approaching Railroad Crossing.—A motorist who is 
familiar with a particular crossing and knows that de- 
fendant’s passenger train is due there at a particular time 
is under a duty to use due care for his own safety when 
he approaches said crossing near that particular time. 


(Proefrock, Adm’r v. Denney, N. Y. App. Div.).. $701,700. 


Street Abandoned Near Railroad Tracks.—Where a street in 
defendant city was abandoned at a point where certain 
railroad tracks crossed said street, but continued again on 
the other side of the tracks, but there were no warnings 
or signs to tell motorist of the abandoned street, defendant 
was held liable for injuries sustained by plaintiff when the 
car in which she was riding struck the first rail, which was 
considerably higher than the street level, the driver of the 
car having driven straight ahead under the impression that 
the street was continuous. (Habenstreit v. City of Belleville, 


Ill, App. Ct.) . . 701,687. 


Passenger on Stage Burned to Death.—In an action by plain- 
tiffs to recover on account of the death of their son who 
was a passenger on defendant’s stage, the court holds that 
the evidence introduced was sufficient to identify the body 
and that the amount of the verdict was not excessive. 
(House v. Pacific Greyhound Lines, Calif. Dist. Ct. App.) 

q 701,712. 


Unobstructed View of Approaching Train—Where it was 
shown that at the crossing where the plaintiff's decedent 
was killed, anyone who used due care in looking for an 
approaching train before driving onto the tracks must have 
seen the train, the view being unobstructed for some dis- 
tance, the court was warranted in finding decedent guilty 
of contributory negligence as a matter of law. (Ridgway 


Adm’r v. Illinois Central R. R. Co., Ill. App. Ct.) . . .§ 701,686. 


Rear-end Collision —Judgments for plaintiffs in action grow- 
ing out of a collision which resulted when the defendant’s 
car was stopped so suddenly in front of the car in which 
they were riding that a rear-end collision could not be 
avoided, affirmed. (Starr v. Rossin, Ill. App. Ct.) 

q 701,682. 


Vision at Railroad Crossing.—Before plaintiff’s car was struck 
by a train approaching on a curve which obscures the view 
from the crossing, the fireman, on the left of the engine, 
saw the car and yelled to the engineer, who could not hear 
because of the whistle; in view of this possibility the en- 
gineer, familiar with the crossing, should not have blown 
the whistle, the cause of the injury being the speed of the 
train. (A. G. S. Railway Co. v. Renner, Tenn. Ct. App.) 

q 701,707. 


Bus Colliding with Guard Rail or Bridge—A bus driver was 
negligent when he approached a bridge traveling thirty 
miles an hour, knowing of the slippery condition of the 
road, the narrowness of the bridge (permitting only one 
vehicle to pass at a time), the poor tread of tires on the 
rear wheels, and the approach of a car in the opposite direc- 
tion. (Fernandes et ux. v. Tri-State Transit Co. of Louisiana, 
Inc., La. Ct. App... .§ 701,715. 


Pedestrian Crossing Street Diagonally.—A pedestrian who, 
after looking for traffic and deciding that he had time in 
which to cross the street before defendant’s car reached 


him, was not guilty of contributory negligence as a matter 
of law and it was error to direct a verdict in favor of 
defendant. (Colburn v. Frost, Vt. Supreme Ct.) . . .§ 701,677. 


Intersection Collision.—Plaintiff, who contended that one of 
defendants failed to maintain a proper lookout as he ap- 
proached the intersection, had the burden of proving such 
contention and failure so to do warrants a finding in favor 
of that defendant. (LaChance v. Stuart, Wis. Supreme Ct) 

q 701,679. 


Collision at “Y” Shaped Intersection.—In an action growing 
out of a collision at a “Y” shaped intersection, where it was 
shown that defendant failed to heed a stop sign before 
driving onto the highway on which plaintiffs were travel. 
ing, judgments in favor of plaintiffs were held to be sup- 
ported by the evidence. (Mueth v. Jaska, Ill. App. Ct.) 
q 701,683. 


Persons on Highway.—Plaintiffs who stood on highway ex- 
changing information after their cars had sideswiped, the 
day being foggy and visibility bad, were guilty of con- 
tributory negligence in not using due care for their safety 
and cannot recover from defendant who drove his car into 
them. A strong minority holds that defendant’s negligence 
was the proximate cause of the accident. (Chadwick v, Ek, 
Wash. Supreme Ct.).. § 701,722. 


Driver’s License.—The operation of a car without a driver's 
license, in violation of statute, does not amount to actionable 
negligence unless shown to have proximately contributed 
to cause the accident. (Aycock v. Peaslee Gaulbert Paint 
& Varnish Co., Ga. Ct. App.)...§ 701,691. 


Collision Between Car and Bicycle.—As defendant turned his 
car to the left at an intersection, he collided with the bicycle 
on which plaintiff was riding. Plaintiff failed to show that 
defendant had been negligent in any way and judgment dis- 


missing his action is affirmed. (Harris v. Brock, La. Ct 
App.). . . J 701,696. 


Automobile Trailer—An automobile trailer is a “motor vehicle” 
within the meaning of the statute relative to insurance on 
automobiles, motorcycles and other motor vehicles. 
(Gendreau v. State Farm Fire Ins. Co. of Bloomington, Ill, 
Minn. Supreme Ct.)... 701,697. 


Preferred Highway.—A disfavored driver who approaches 4 
through street is under a duty to stop and look for traffic 
and to yield the right of way to such traffic as may be on 
the preferred highway, such duty continuing until the 
passage is completed. (Greenfeld v. Hook, Md. Ct. App.) 

q 701,716. 


Cause of Collision.—In action wherein plaintiff claimed that 
the collision between his car and the car of one Dodge 
was due to the negligence of defendant in driving his car 
diagonally across the street in front of Dodge's car so that 
the latter pulled over onto the wrong side of the road in 
order not to collide with defendant’s car, judgment. was 
entered for defendant. (Pettingill v. Fuller, U. C. C. A. 
2nd C.)...9 701,701. 


Child Riding Out of Driveway on Bicycle.—Facts held sufi- 
cient to warrant the court’s submission to the jury of the 
questions regarding defendant’s negligence and deceased's 
contributory negligence in an action for the wrongful death 
of plaintiff's son, resulting when his bicycle was hit by 
defendant’s car as the son coasted out of a driveway int 
the street. (Bozman v. State of Maryland ex rel. Cronhard! 
Md. Ct. App.)...§ 701,702. 


Car Used Without Permission of Assured.—aA private chauffeur 
who had been told to take the insured car to the garage ane 
return with it at a designated time on the following morn 
ing, and who took the car out later that evening lor per 
sonal reasons, was not using the car with the permission 
of the assured. (Byrne v. Continental Casualty Co., Ill. App 
Ct.).. 7 701,708. 


Door Opened While Car in Motion.—Plaintiff’s negligence Mt 
opening the door of the car in which she was riding, # 
which was in motion, in order to release her coat, whic" 


Paragraph (¥) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued Doctor’s Testimony.—In an action growing out of a collision, 


5 it was error to allow a physician to testify as to subjective 
had been caught in the door, held to be the sole cause of symptoms related to him when he examined the injured 
her being thrown to the ground. (Huebner v. Fischer, Jr., party on the day before the trial. (Schtelds v. Fredrick, 


Wis. Supreme Ct.). . .| 701,680. Wis. Supreme Ct.). . . 701,678. 
Law of Road.—It was error for the court to instruct the jury 


with regard to the law of the road requiring passing motor- Respondeat Superior.—The doctrine of respondeat superior will 
ists to drive to the right, where defendant’s car was sta- not be applied to hold an employer liable for an employee’s 
tionary at the time of the collision out of which the action negligent operation of a car which he was not required to 
grew. (Berounsky v. Ogden, N. H. Supreme Ct.).. . 701,681. use and over which the employer had no control. (Natell 
Guest Injured. Where it was shown that defendant drove v. Taylor-Fichter Steel Construction Co., N. Y. App. Div.) 
toward a place of danger at a high and reckless rate of ¥ 701,711. 
speed and without attempting to slow down after plaintiff . s ; : 
protested, the jury was warranted in finding for plaintiff Newly Discovered Evidence.—A motion for a new trial on the 
ona charge of wilful and wanton misconduct. (Harned v. ground of newly discovered evidence was properly denied 
Tippett, Ill. App. Ct.).. 1 701,684. where the evidence was merely impeaching in its nature, 
would not likely produce a different result on a new trial, 
the defendant and his counsel did not swear that the evi- 
lision thit the contributory negligence of one driver in dence could not have been discovered by the exercise of 
approaching at an excessive rate of speed and not the ordinary diligence, and the trial judge did not abuse his 


statutory violations of the other in failing to signal properly : . a ae 
and to pass immediately to the right of the center of the discretion. (Giles v. Poppell, Ga. Ct. App.)...§ 701,718. 


street before turning. (Werk v. Rehkopf, Cal. Dist. Ct. : o * at : 
App.)...1 701,720; (Dorr v. Rehkopf, Cal. Dist. Ct. App.) Pedestrian Struck.—Where there was conflicting evidence as to 


q 701 “OCF , ; ; a ? , fe ye onag or not a hen denen or - - — oe 
: . : or the street and then darted in front of defendants auto- 
Discovered Peril.—Evidence held sufficient to warrant the sub- mobile moving in the opposite direction, the judgment for 
mission of the issue of discovered peril to the jury in an defendant was affirmed since there was not a preponderance 
action to recover for the death of plaintiffs’ infant son re- of evidence in favor of the plaintiff. (Yarberry v. Biggs, La. 
sulting from a collision between the cars of plaintiffs and Ct. App.). . .f 701,703. 
defendants. (Vontsteen v. Rollish, Tex. Ct. Civ. App.) ' : 
{ 701,692. —_ Clear eee nae ee en = —_ 
os © seben ° . : ave stopped truck before reaching skidding car but thought 
Carrier's Liability.—In a the jury Coat the defendant that he could “get through,” the submission of the last 
carrier was under a ¢ uty to exercise the highest degree of clear chance doctrine to the jury was proper, and there was 
care for the safety of its passengers, the court did not err 


ere - f ; no occasion for pleading it where the negligence of the 
in failing to caution the jury that the carrier was not the defendant was relied on as the proximate cause of the in- 
insurer of such safety. Questions as to negligence and con- 


jury. (Swift & Co. v. Young, U. S. C. C. A., 4th C.) 


Proximate Cause.—The proximate cause of an intersection col- 


curring negligence were properly left to the jury. (Atlantic 7 701.705. 


Greyhound Corp. v. Lyon, U.S. C. C. A., 4th C.)...9 701,713. 


Employee’s Admission of Fault.—Where, after accident, it was Excessive Damages.—A judgment of $2250 was excessive where 
claimed that the defendant’s employee had admitted that plaintiff claimed that, as a result of a collision, he had 
he was at fault, such statement was not made in connection suffered a rupture and a hand injury but medical examina- 
with or as incidental to the employee’s duties and was not tion failed to disclose a rupture and plaintiff had made no 
binding on the principal. (Jones v. Gay’s Express, Inc., Vt complaint of such injury after the collision. (Adair v 
Supreme Ct.).. . 701,676. Sneed, Tenn. Ct. App.). . .§ 701,704. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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